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.Iuly 6, 2020

The 1lonorablc Daniel k,. SllcarcILLse

Clerk of Court
Supreme Court of South Carolina
P.O. Box 11330
Columbia. SC 29211

Re: Duke Energy Carolinas, I.l.(', v. Ol'lice of Regulatory Staff, ct al.
Appcl late (. ase NL5. 2019-001900

Du!Le I=nergy Progress. LLC v. Office of Regulatory Stall, et al.
Appellate Cise No. 2019-001904

Dear Mr. Shcarousc:

This finn rcprcscnts Appellant-Respondent Duke Energy Carolinas, LLC in the above matter.
Lncloscd for filing, please lind an original plus one (I) copy each ol Duke Energy Carolinas. LLC's
lniliol Briefand Designation of'0 oner ro l!e lnclrrded on the Recrird on .4g!peal, together with our
Proof of Service o!'san!e. P!ease file thc origillals and return clocked copies to me in the enclosed
self-addrcsscd stamped envelope.

Thank you Ibr your assistance in this matter.

IVi th kind regards.

INI(LER BOYD. P.A.

SPS.'jmb
L'nc Insures
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TIIE STATE OF SOUTII CAROLIVA
In the Supreme Court

APPFAI. FROM THE PUBLIC SERVICF. COMMISSION OF SOUTII CAROLINA

Public Service Corrunission Docl et Nos. 20 I H-: l rr-E k. 20tH-31H-E

Duke Fnergy Carolinas, LLC"" Appellant-Respondent.

The South Carolina Offic ol'egulatory StaiT, Hasala Dharrnawardena, Cb;IC Recycling,
Cypress Crcck Rcnewahles, I.I,C, SC Department oi'Consumer Affairs, Sierra Club. Soutlr
Carolina Coastal Conservation l,eague, South Carolina Lnergy Users Comrnittcc, South Carolina
Solar Business Alliance, Inc. the South Carolina State Cortfcrcncc of the iVational Association
for the Advancement of Colored People, Upstate Forever, Vote Solar, and tValmart,
Inc " "Respondents,

of whom

South Carolina I ncrgy Users Committee is. Respondent-Appellant.

Duke Energy Progress, LLC. " Appellant,

'I'he Youth Carolina Oflice of Regulatory Staff, Nucor Steel-Youth Carolina, Cypress Creek
Renewables, LLC, SC Department of ('.onsumer Af lairs, Sierra Club, South Carolina Coastal
Conservation Leaguc, Sourh Carolina Fnergy Users Conunittcc, South Carolina Yolar Business
Alliance, incorporated, The South Carolina State Confcrcncc of thc Vational Association!Ior the
Advancerucnt of Colored People. Upstate Forever, Vote Solar, and NValmart, Inc., "Resprrndenrs.

INITIAL RESPONDF VT'S BRIEF OF BLrKE EVLrRGY CARDLINAS, LLC
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I leather Shirley Smith (SC 13ar No. 102103)
Deputy ()cncrat Counsel
Dul&e Fnergy Carolinas, LLC
Duke L'ncrgy Progress, I.LC
40 %Vest Broad St., Suite 690
(!rccnville. SC 29601
heather.smith(&idul&e-ener i '.coITl

Frank R. Ellerbe, III (SC Bar No. 1866)
Robe&1 L'. Stcpp (SC Bar No. 5335)
Robinson Gray Stcpp &v Laflittc, LLC
P.O,I3ox 11449
Columbia, SC 29211
fcl lcrbc.'&i!robinsonurav.com

bi

Saralt P. Spruill (SC Bar No. 68337)
Haynsworth Sinkler Boyd, P.A.
ONE North Mttin Street, 2"" I'loor
Crreenville. SC 29601
~ill':1 bl,

Thomas S. Mullil&in (SC Bar No. 7939)
%1ullikin I.avv Firnt
1308 Broad Strcct
Callldell. SC 29020
totnntullikinfrisnullikintaiv.corn

Attorneys for Duke Lncrgy Carolinas, 1.1.(.
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TALI LE OI) CON1'L'N'I'S.

1'AI3LE OF AUTHORITIFS.

'I'ABLLi'li CONTIr.NTS

STATE&riENT OF ISSUES ON AI)I)LAL

:I'I'A'I E) IL)N'I'I'I HI=. CASE

FACTS

I. DEC IDL'VTIIrlED THE NEED I'OR ADDITIONAL ELECTRICAL CrENERATION SOL'RCFS,

IDEiVTII IED THE LEE SITE AS A POTEVTIAL LOCATION FOR T3VO XUCI.FAR RFACTOI3S ANI)

SUCCESSFULLY PURSL ED COSIBINED OPERAT ISO AND CONSTR UC'I ION I.ICIINSISS FOI3 'I I IOSI.:

REACTORS..

II. DEC PRUJ&FNTI,Y INCUI3I3I.:I& A VI& SOLrOII'I'FCOVL'RY I'OR'I IILr PRECONSTRL'CTION COSTS

AT ISSUE.

STANDARD OF REVIL))rIV',

ARGLMENTS..

I. I HE HI.RA WAS NOT A V I XCI L!SIVE Vll ANS OF RLrCOVLrICY IrOR l3ASL LOAD PROJECTS, AND

ITS REPEAI DOFS NOT I3I..NI)l',R 'I'I II'I I.EI Sl'I'I PRECOISS'I'l&UC'I'IONI COSTS UNRECOVERAI3LE......... 7
II. DEC'S REQIIFSiTTO RlrCOVI)13 I'I'S RL'ASONAI3l,l'AND Pl&LrDENT PRECONSTRL'CTION COSTS

FOR 'I
I IF I tE Sll L'S NOT l3ARRLD BY rrVAIVER, L'S'IOPPEL, OR THE ELECTION Of REMEDIES....... 13

CONCLUSION.
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STATEMEtvT OF 1SS1! I.S OK APPEAl.

1. Did thc Public Service Cornrnission correctly allow Duke Energy Carolinas, LLC; to
rccovcr its prudently incuned preconstruction costs associated tvith thc Lcc.'Nuclear 'Station'
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STATL&IV1VI&'T OP THECASV.'he

South Carolina Energy Llsers Conmrirtee ("8(.'L'LC") has appealed the portions ol'thc

orders of thc Public Scrvicc Corru&rissi&m ol'outh (.arolinu ("PSC" or 'Comniission') allovving

Duke Fnergy Curolinas, LLC ("DLC") to recover'ertain preconstruction costs attributable to ihe

I.ee Nuclear Station ("Lee Site"). 'I'hcsc costs vverc rcqucsicd as pari ol'FC's 2018 rale case.

On November 8. 20 I 8, DFC Iilecl an Application (the 'DEC Application") vvith the PSC

requesting authority Io adjust and increase its electric rates, charges, and tariffs cffcctivc Junc I,

2019. (Application, R. at ). Among other things, DFC sought io recover "ihe balance of

clcvcloprncnt costs associated with the cancellation of rhe Lee Nuclear Project" totaling $ 125

million on a South Carolina retail basis to be recovered over thc next twelve years (Application

at fig 14. 17, R. at ). SCI.:IIC petitioned to intervene on January 10, 2019, and lhe petition

was granted by directive on January 30, 2019. (Petition, Directive, R. at~. Thc Commission

heard ihe matter I'rom ivfarch 21-27. 2019.

Thc Commission ruled in its order ol'ay 21, 2019 ihui DEC could recover its prudenilv

incurred preconstruction costs for the Lcc Site. (Order at 24. 38-39. R. at ~. !iCFUC sought

rehearing (Petition, R, at ~, and the Commission denied thc petition by orclcr clatcd October

18, 2019 (Order ui 2, R. ai~.

DFC incorporates by refercncc its statcrncnts of thc case rmd Irrcts I'ron& iks Appellant's briel:
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FACTS

I, DL'C idnitified the need Ior additional electrical generation sources, identified thc
Lce Site as a potential location for tsvo nuclear reactors, and successfully pursue&1
combined operating and construction licenses for those reactors.

In the 2005 timcframc, DEC idcnti lied thc need I'or tul&li&ional generation capacity. ( I'r. at

HO I:14-804:19, R. at ~. At that time, the energy nmrkct was markedly dil'I'erent thtni it is

today. Planners svere faced with a volatile natural gas market and gro&ving concerns over the

regulatory landscape surrounding coal etttissions. (1&l.). In addition, thcrc was public support and

a friendly legislative climate t'or nuclear poivcr as a possible low cinission, least-cost alternative.

(Id.; 805-9:1-805:10-11, R. at ). As a result, DEC began exploring adding nuclear capacity

and announced the selection of the Lee Site for possible nuclear expansion in 2006. (I&l.).

ln 2007, DEC submitted an application to thc Nuclear Regulatory Coniniission (-NRC ')

for combined operating and constmction licenses ("COL") I'or tsvo nuclear reactors at. the I.ee Site,

('I'r. at 805-7:1-4, R. at 1. 'Ilic COL svas gl'silted on Dccc&nbcr 19. 2016, and it pemiits DEC

to construct and»pcratc thc unius I'or forty yea&'s follow&rig a dctcrmination by thc NRC that the

requirements of 10 CiRR. 0 52.103(g) are met. (Tr, at 805-7:5-808:6, R. at ).

The COI. remains in place, and DFC is not rcquircd to begin construction by any particular

date, (Id.). At this ti&nc, Dk!C has abandoned the project but continues "investing those costs

necessary to inaintain the COI. and site ai ii mini&num level." (Tr. at H05-8:H-IH, 805-22:4-

803:24:17, R. at ~. Tile COL i'etaiils vallle even I'&illovving the co&Tent »hand&i»ment &&I'hc

project. ('I'r. at 811-34-811-37:3. R. at ~, Il and when DEC decides additional nucle ir

This hist»ry and background svith respect to the I.cc Site is als» retlected in PSC Order No. 2008-
417 in Docket No. 2007-440-E (2008).
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capacity is dcsirablc, thc COI means that there will he signilicantly reduced lead-time necessary

to mal&e &ha&goal areality. (Tr. at 811-37:6-14, R. at ).

11. DEC prudently incurred and sought recovery fur thc preconstruction costs at issue.

In 2007, DEC sought and was awarded a project development order ('PDO") alld pfe-

authorization under the Base Load Review Act ("BLR'&'), S.C. Code Ann. 4 58-33-225, for thc

South Carolina retail allocable share ol'230 ntilli&tn in preconstruction costs through December

31. 2009.'SC Order Iv'&n 2008-417 in Docket Vo. 2007-440-E (2008). DLC sought prc-

authorization for additional preconstruction costs in 2011 (-201 I case"), again under the RI,RA.

Se& PSC Order No. 2011-454 in Docl&et K&n 2011-20-E (20111.

In the 2011 case, DFC vvas able to come to an agreemcnt tvith SCLCC, among others, that

it was prudent I'or DEC to incur additional preconstruction costs bctwccn January I, 2011 and.lune

30. 2012 of $ 120 million.,including allovvance I'or funds assed during construction ("AFUDC") on

a South Carolina retail basis "to ensure that the Lee Yuclcar .'itation rcntains an option to serve

customer needs in thc 2021 timct'rarne.- Id, at I 5-18. This agreensent and an ensuing PSC order

werc conditioned on DFC agreeing to limit its costs to "those costs absolutely ncccssary'o

maintain project viability. As part of that agrccmcnt and order, DFC regularly updated the PSC

as to (I) vvhcth&n North Car&tlina had enacted le«islnlion similar to thc 13LRA; (2) preconstruction

costs, including!XH!DC; and (3) the status ol'DFC etforts to acquire a share of thc then under

construction V.C. Suntmer Project. (Tr. at 805-15 21-805-16:7. R. at ~. 'I'hc or&lcr expressly

provided, -[flor ratcmal&ing purposes, the issuance ol'his order does not constitute approval of tile

reasonableness or prudence of specittc project development activities or recoverability ol'spccitlc

'he South Carolina retail allocau&m is apprnximately241«of this total. (6'e» 'I'r. at 686:20-23,
R. at ~,
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items of costsj.]'SC Order 2011-454 ai 17. Accordingly. -jtjhc spccitrc details oi'he costs

have been routinely reported to thc jPSCj" by DEC since 2011, (Tr. at 805-4:11-17, k. at ).

In its 2018 rate case, DFC sought ihe actual recovery of its preconstruction costs (br ihe

Lcc Site for the lirsi time. This request was made in conjunctir&n with a re&gular rate case and was

not nurde pursu&un to the BLk'&&. (Application, k. at ). In arldition to general tcstirnony

regarding the accounting for the requested expenses, DFC prcscntcd two witnesses io iesti I'y to ihe

prudence ol'hese expenditures and thc value ot the COI., (I) Christopher Fallon, DL'C Vice

President ofVuclear Dcvclopmcnt 2012-2016 (Tr. at 805-2:5-8& k. at ). and (2) Dr. Vils DiaJ.,

of VD2 (iroup, I,I,C and I'ornrer ntember (1996-2006) arrd chair (200'-2006) ol'he VRC (Tr. &rt

811-'2:5-811-3:9, R. at ). ('I'r. at 7')7:12-85'):16, R. al~.
The North Carolina shrn e ol'hese costs has been determined to bc reasonable and prudent

by thc North Carolina Utilities Commission ("NCUC') Public Staff "with little exception," and

the V&CUC allowed dtc recovery ol thc North ('.arolinu retail allocated share (&spproximately 67&'&&

of the total), including the AFUDC component. (Tr. at 805-34:14-22& Fx. 17 ui Fx, I, Fx. 34 at

20, 150-163, R. at ). 'I'hc South Carolina Oftrce ol'Reg&ulaiory Stat'I'('ORS") a&greed that

thcsc cxpcnscs were reasonable, again incltaling the AI'UDC component. (DL'C 'I'r. at 2015-5:3-

2015-6:8& R. at ). No fcbtlttal &&vitltcsscs &vcr'c oltclcrl, lro other ptlrty io this proceeding

prcscntcd testimony in opposition to [DEC's] recovery of its costs for the Lcc Nuclear Project"

(Order at 39. k. at ~, and S( FIIC does not challenge the prudency of these expenses ('I'r, at

859:10-16. k. at ~.
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STA VDAICI) OE REVIEW%

As sct forth in S.C. Code Ann. &t 1-23-380(S), '[t]he coun may not substitute its judgment

I'or the judgment of the age&icy as to the weight of thc evidence on questions of fact.- On appeal,

thc court may reverse or modil'y the decision if substantial rights of thc appellant
have been prejudiced beciiuse the administrative findings. infcrcnccs, conclusions,
or decisions tire:

(a) in violation of constitutional or statutory provisions.,
(b) in excess of the statuiory authority of'ihe agency:
(c) inadc upon unla&vl'ul procedure:
(d) afl'ected by other error of law:
(e) clearly erroneous in view of the rcliablc, probative, and substantial
evidence on thc whole record: or
(f) arbitrary or capricious or characterised by abuse ol'discretion or clearly
umvarrantcd exercise ol'discretion.

ARGUhfENTS

SCL'L'C has argued that the Comntission erred in &tllovving recovery of thc preconstruction

costs attributable to the I.ee Site as a matter of law due to the rcpcal ot thc I3LRA. It has not

clltlllenged the evidence supporting the Co&nmissi&m s determination or asserted that the

Commission's decision vvas arbitrary or capricious or charactcriwd by an abuse ol'discretion. Nor

has it challenged thc Commission's determination that the preconstruction costs for thc Lcc Site.

including AI&L&DC, v ere reasonably and prudently incurred. 'Ibis dctcrmination by thc

Commission vvas consistent with thc rcco&mncnclation ol ORS and (he fmdings of the VCUC in

allowing thc recovery ofapproximately 67N of the total costs as dhc North Carolina retail allocated

share.

SCEI:C urges this Court to read the l3LRA in a vacuum, completely divorced I'rom the

other statutory provisions and precedent relating to rate setting. I'his is inconsistent with the plain

Ian uage ol'ihe statutes, PSC precedent. and thc intent ol'ihe C&eneral Assembly.
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AVith respect to rates, thc Icgislaturc has dircctcd that "(c)very rate made, demanded or

rcccivcd by any clcctrical utility [] shall be just tmd reasonable." S.C. Code Ann. &8 58-27-810. To

that cnd, DL'C in its Application sought recovery I'or the first time of the South Carolina allocable

portion of the preconstniction costs for thc Lcc Site under S.C. Co&le Ann. ssss 58-27-820 and -870.

DL'C did not scck recovery under the BI,RA. nor has ii recovered tuiy costs associated with this

project under ihe BLRA.

l. I'he BLRA was not an esclusivc means of rccovc&& for base load projects, and its
repeal does not render thc l,cc Site preconstruction costs unrecoverable.

By &vay of background, thc BLRA provided utilities with a means ol'prospectively seeking

a prudcncy dctcrinination and recovery &&I'certain c&&sts rather than requiring the utility to prove

prudency and entitlement to recovery after those costs werc incurred in a gcncral rate case. I hc

BLRA provided two new and additional avenues by which a utility could seek recovery of its costs

Iior base load projects. First, i I'he utility decided to go forward vvith construction of thc project.

the utility could seek a base load rcvic&v order. See S.C. Code Ann, s& 58-3.&-270, A base load

rcvicw order &vould allow ihe utility t&& recover its costs through either revised rate filings or general

rute proceedings. S.C. Code Ann, (st 58-33-275(C). 58-33-280(B) Ec, (J)(3&). South Carolina

Electric &&'&as Company ('SCE&'kG"), the co-owner of thc V.C. Suinnicr project, pursued this

course.

Second, a utility &vith a PDO under ihc BLRA could decline to move I'or&vard and abandon

thc project. In such a case, ihe utilit& would collect its abandonment costs, including carrying

costs. See S.C. Code Ann. ) 58-33-225((I). 'Illc 13LIL&&'s pr&&vision Iior recovery ol'preconstruction

costs that are thc subject of a PDO werc distinct I)rom those pr&&visions relating to the recovery of

c&&sts io construct a plant that is the subject of a base load rcvicxv order.
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Scparaie I'rom ihe BLRA. PSC precedent allowccl the recovery ol'bandonment costs

through generul rate cases. See. e.g., PSC Order Yo 83-92 in Docket Iqo 82-50-E (1983) at 22-23,

46-47 (approving cost recovery Ii&r an abandoned nuclear station and two additional gcncrating

units at an exi»ting& sile). Keither the passage nor rcpcal of ihe RI,RA ha» abrogated this

independent nvenuc of rccovcry for a utility'» ahandonmeni costs.

'I'hc 13LRA provided thai a utility could »eels initial or additional PDOs at its option. 'I'herc

is no language in the BLRA to support SCL&UC's contention thai the RI.RA became the exclusive

ave&lite fof recovery ot tile pl ecol&s(1 uction co»ts li&l the Lee Site. Tlie pled&1 language of the BLRA

makes it clear thai. Iiling& a project development application is pcnnissivc and is not a prerequisite

n& the recovery of project developincnt costs. &'ee S.C. Code Am&. »s 58-33-225(R) ('t any time

before thc tiling of an application or a combined application under this act related to a spccitic

plant, a utility may lile a project development application with thc corninission and the nllice ol

regulatory staff."). 'I hc BLRA&s u»e ol'he tern& 'may'einis that tiling a project development

application under the RI.RA i» permissive and m&t m&nid&itory.

Furthermore, the 13LRA indicates that the project dcvcloprncnt application &nay hc fil«d

"[ajt any time bel'ore the liling of &111 application or u conibined applicationf.]'rI. && 1&lie the plain

language ol the RI,RA requires the Iiling date ol'a projeci development application to precede a

utility's base load review application or con&bincd application. thc statute contains no rcquircincnt

that the project dcvclopmcnt application bc filed prior to incurring project clcvclopmcnt costs.

Following an iniiial VDO, the RI.RA states thai "u utility may Iile un amended project

development application seeking a deterniinuiion of the prudency of the utility's decision to

continue to incur preconstruction costs(. (" S.C. Code Ann. »s 58-33-225(1). 'Aothing in ihe BLRA

»tate» or implies that once a PDO is obtained only those funds specifically pre-authorized by die
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PDO are r»covcrablc, and nothing in thc BI,RA pr»vent& a utility I'rmn seeking to recover costs

beyond those approved in a PDO, as DEC did here, by demonstrating thc rcasonablcncss and

prudence of the decision to incur those additional costs under S.C. Cod» Ann. I[I; 58-27-820 and-

870. DEC made the required showing with respect io the preconstruction costs for the Lee Site,

ORS concurred, and SCEUC offered no evidence to contradict that showing. 13ascd on this

substantial cvidcncc and the applicable statutes, thc Commission approved the requesh

In 20lg, aller the very public disintegration ol'he V.C. Sununer project, the General

Assembly passed Act 258. amending thc IILRA and providing for its ultimate repeal 'upon the

conclusion of litigation concerning the abandonmcm ol',C. Summer Llnits 2 and 3." Act b o,

258, 2018 S.C. Acts 1872 ("Act 2S8"). Aci '2S8 I'uriher provided that the Conunission svas not to

accept any new I31 RA applications or consider any requests under thc 13LIC'&& -other than in a

docket currently pending[.]'n
considering Act 258,

Questions of statutory interpretation arc questions ni'aw, svhich we are tree to
decide without any del'erence to the court belosv. The cardinal rule of statutory
interpretation is to ascertain and effectuate the intention of the legislature. Whett a
statute's terms are cle&tr and unambiguous on their face, tllcttc is no room for
statutory construction and a court must apply thc statute according to its literal
meaning. In interpreting a statute, words must be given tlteir plain an&3 ordinary
meaning without resort to subtle or forced construction to limit or expand the
statute s operation. Further, the statute tnust be read as a svhole and sections svhich
are u part ol'he same general statutory law must be construed together and each
one given effect,

Ir& re Es(&de of Ci«rnitom, 407 S'.C. 194, 203—04, 754 S.F,.2d 875, 879 (2014) (citations and

quotations omitted). In addition, "[t]here is a presumption that the legislature has knowledge of

previous legislation as svell as of judicial decisions construing that legislation when later statutes

arc cnactcd concerning related subjects.' exing(&m I mr Firn& u S,C. Dep'r ofConsumer rlffndrs,

382 S.C. 580. 587, 677 S.F.2d 591, 594 (2009). Thus. Act 258 must be read according to its plain
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language and in conjunction with the other statutes relating to rate setting and PSC prcccdcrlt.

Under that analysis. thc Commission correctly provided I'or the recovery ol'he Lee Site

preconstruction costs.

Act 258 docs not state that any costs relating to previously issued PDOs could not be

recovered in a general rute case. Vior does it make uny reference to DEC or the Lee Site. 'Aor does

It t11&lke uny mention of the Commission's abandoned plant prcccdcnt, which allows thc recovery

of costs.

Instead, the locus ol'he C&eneral Assembly in passing Act 258 w&ts tile failure of the V.C.

Sununer project. If the lcgislaturc had intcndcd to force tuse recovery of all nuclear preconstruction

costs, including under the Commission's existing precedent& the legislature could have formulated

direct language to this effect. To the contrary, Act 258 allowed SCL'8.U& to rccovcr substantial

amounts of its investment in the V.C. Summer project, far in excess of thc amount DI='C sought to

rccovcr for the I.ee Site, I'urther undermining SCI..IJC's position that Act 258 forecloses recovery

for nuclear project abandonmcnt costs.

Thc legislative debate sunounding Act 258 also contradicts SCEUC's formulation of the

(lcncral Assembly's intent reg&arding the Lee Site, During the Senate's discussion of a proposed

amendment to H. 4375 (which ultimately became a part uf Act 258), Senator M&tssey responded

to questions from other senators regarding the proposed amcndmcnts& explaining with regard to

thc Lcc Site:

"As argued above, the 13I.RA is permissive und is nol un exclusive lllealls ofcost recovery for base
load projects. Nothing in Act 258 changes that. As such. thc language of the 13LRA and Act 258
control. Smith v. Tijfar0 . 419 S.C. 548. 555. 799 S.L'.2d 479, 483 (2017) ("I f a statute i s clear and
explicit in its lant&uage, then thcrc is no nccd to resort to statutory interpretation or legislative intent
to dctcrminc its meaning." (quoting Timranns v. 'If:. Tricentennial Cmnw'n& 254 S.C, 378, 401,
175 S.L'.2d 805, 817 (1970)). Ilowever, to the extent SCEUC has argued for a diffcrcnt
construction; l&11C's argument is also consistent with the legislative history.

10
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There are other statutory provisions they could use io recover those costs. They
just have to prove thar it was prudent to do those things. NVhcrcas, as the scttator
from Charleston was talking about, it's a whole lot casicr under thc Hase Load
Review Act. It's basically on autopilot. So there would be an additional avenue
thcrc if Dul&c wanted to do thun hui this would prevent Duke f'rom flling an
application under the Base Load Review Act because we are cutting off
applications now.

See http:i!'tvxvnv.scstatcftousc.gov,'video/archives.php, stay 9, 2018. Senate Pari 2 recording

beginning ai approximately 3:38:50. In response to a question regarding vvhether DEC had

rccovcl'cd atty atnounts to date from customers t'or the I.ee Site, Senator Massey explained, -There

is another avenue that Duke could pursue under other portions in the code to do that. It's just kind

of a different process, but there is a process available if they wanted to pursue that." See id.

beginning at approximately 3:43:10. Considering these statements in ihe broader context of'ci

258, the legislative intent in Act 258 vvas not to foreclose rccovcry by DHC of its investment in

the Lee Site,

Morcovcr, such a construction would be confiscatory and violative ol'ue process. In

consnuing an act of the General Assembly, 'all reasonable doubt tmtst be resolved in favor of thc

constitutionality of'the aci. I I'u consliiuiiorud construction of a statute is possible, that construction

should be followed in lieu of an tutconstitutional construction." C.rou v. AfcAlpine, 277 S C. 240.

242. 285 S.L'.2d 355, 356 (1981). As a basic prctnisc, il'ihe rates established by the PSC are ioo

low io 'alyord sullicieni compensation, the Stale has taken the use of utility property without

paying just compensation and so violated tltc I:ifth and Fourieemh Amendments." Ouqt esne light

C:o. v. Burasch, 488 U.S. 299, 308 (1989) (acknovvlcdging state flexibility in ratcmakinc

methodology in the context of the applicable I'emts51vania statute wltilc acknorvlcclging that thcrc

are constitutional limits to the impact ol'rate orders): see also U.S. Const. amend. V, S.C. Const.

art. I, ) 13(A). A» stated by the United States Supreme Court nearly a century ago:

11
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A public utility is entitled (o such rates as will pemii( it (o earn a return upon the
value of thc property which it employs I'or (he convenience of the public equal to
that generally being made u( the same time iuid in the same gcncral part of thc
coiunry on inveslmen(s in other business undertakings which arc attended by
corresponding risks slid uncertainties.... 'I'hc return should hc reasonably
sufficient to assure confidence in (he financial soundness ol'(he u(ility till(I should
bc adequate, under el'licien( and economical maniigelnent, to maintain and support
its credi(, and enable it to raise thc money necessary for thc proper discharge ol'its
public duties.

Bl(refield IVarer IVorkr c% Improvement Co. v. Pah, Ieiv. Comm'u of IV, Va., 262 U,S. 679, 692

(1923): 7'ed. Pr»ver C.'rem&r 'n v. Hope,"sano al Ga» C:o., 320 U,S. 591, 603 (1944). Togcthcr. Hope

and BIuefie)rl provide 'he basic principles of utility rate regulation" in Sou(h Carolina. S. Bell

7'eh K 7'el. Co. i&. Pah. derv. C:onto('n, 270 S.C. 590, 595, 244 S.L'.2d 278, 281 (1978). Any

construe(ion ol'c( 258 (hi(i ivould render these costs wltolly unrccovcrablc would give risc to

fundamental due process violations, which would render (he uct uncons(itutional. The correct and

bcttcr reading of Ac( 258. and (he one (hat does not llavc col'istitutional iniplications, is that it was

in(ended (o address the V.C. Sumnicr crisis, to prccludc ncw BI.RA applica(iona, and (o provide

for the repeal of thc 13LRA. not that it was intended to displace (he general statutes regarding rates

and prior PSC preceden(.

11erc. DLC did not attcrnpt to invoke the I)I,RA, bu( rather relied on PSC prcccdtuit and

thc general rute stalu(es to establish prudcncy and recover its already incurred pretams(ruc(ion cos(s

«i(h respec( to the Lce Site. 'I hc ORS conccdcd gcncrally (ha( (he requested costs were prudent,

and thc Commission approved the recovery of those costs.

12
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II. DEC's request tn recover its rcasonablc and prudent preconstructiou costs for the
Lce Site is not barred by waiver, estoppel, or the election of remedies.

SCFI)C takes the position that DFC'» rate request is somehow precluded by the litigation

concept of'election of rcmcdics.'his doctrine is simply inapplicable in this context.

'I'hc doctrine of election ofrcnicdics involves a choice betwccn t&vo or more
di II'@rent and coexisting modes ol'procedure and relief afforded by law I or ihe same
injury. Its purpose i» io prevent double redress t'or a single wrong. Use of the
doctrine i» limiied io cases whcrc a double recovery by ihe plaintiff is threatcncd.

(:oivuri v. Poore. 337 S.C. 35'), 364, 523 S.E.2d 182, 185 (Ct. App. 1999) (citatioiis omitted).

Ilcrc, DEC is not seeking a double recovery. It has not rccovcrcd any costs I(or the I.ee Site under

ihe BLRA. Instead, it is sccking to recover it» reasonable and prudent costs associated with tile

Lcc Site consistent with PSC preredent and the statutory schcmc provided by thc (icneral

Assembly (S.C Code Aim. »Sss 58-27-820 and -870). DLC has not previously sought the re&aivery

of these costs, and customers have not previously paid these costs.

Yor are die equitable doctrines ofcquitablc estopp«l, judicial estoppel, or svai ver applicable

herc. SCEIIC has not »peci(ied the»pecilic nature of'uny vvaiver nndror estoppel, and each of

'L'C notes that S(.'EI)C raises thc election ot remedies doctrine for the Iir»t time on appeal.
Althi!ugh SCFUC made sotne general rel'erence» to im "election" by DEC it did not make any
arguments specific to the election of remedies doctrine in its brief before the PSC or in its petition
for rehearing. (13ricf, Petition. R. at ~. As such, any argutncnts relating to this doctrine arc
not preserved I'or review by this Court. Il'ilder C&nyx v. IVilke, 330 S.C. 71, 76, 497 S.E.2d 731,
734 (1998) ("It is axioniatic that an issue cannot be raised for thc first time on appeal. but must
have been mised to and ruled upon by the trial judge to bc prcscrvcd for appellate review,"),

SCL'L C has not articulated its arguments svith respect to cstoppcl and/ or waiver bcyon&l thc incrc
usc of thc svords. It has never attcinptcd to articulate an cvidcntiary basis for this arguincnt. nor
docs it do so in it» Appellant'» brie('. A» such, any arvumeni &ns thi» poini i» either unpreserved or
abandoned. IVilder Corp., 330 S,C, ai 76, 497 S.E.2d at 734; Sheo(v v. Doe, 370 S.C. 194, 205—

06. 634 S.F,.2d 45, 51 (Ct. App. 2006) ("[XV]hen un appellant fails to cite any supporting authority
for his position and niakes conclusory arguments, the appellant abandons thc issue on appeal.").
SCL'L'C cannot correct this failure in its reply brief. Glosscock, Inc. v. U.X Pyd. dt (ruor. Co.. 348
S.C. 76, 81, 557 S.L'.2d 689, 692 (Ct. App. 2001) (-A&lditionally, even though IAppcllantJ morc
fully addressed the issue in its reply brief, an argument ntade in a reply brief cannot present aii
issue to the appellate court ii'ii wa» not addressed in ihe initial brief.").

l3
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these dcfcnscs has dil'I'erent elements and requiles lnl evidentiary showing.

Under South Carolina law

A waiver is a vol untal y rind intentional abandonmcnt or relinquishment nl'a kno(rnl
righn Crenerally, the party claiming waiver must show that the party against (»horn
waiver is asserted, posscsscd, at thc time, actual or «onstru«tive knowledge ot'his
rights or of all thc nlatcrial tacts upon which they depended.

Janardk v. Fairu oy Oakt Villus Horizontal Prop. Regime, 307 S.C. 339, 344, 415 S.l'..2d 384, 388—

89 (1992).

"1;quitablc estoppel is used defensively only and is groundccl on a party's misstatementol'xisting

I'act; the essence of equitable cstoppcl is that thc party invoking it was misled to his

injury." Thon(erson v. DeViro, Op. No. 27972 (S.C, Supreme Court tiled iv(ay 27, 2020)

(Shcarousc Adv. Sh. No. 21 at 17') («iting Rodane v, (.Id». ofS C., 419 S C. 592, 601, 799 8 E 2d

912, 916 (2017): Janrtsik, 307 S.C. at 345, 415 S.L.2d at 388; 31 C.J.S. Esklppel and (Vaiver & 76

(2008)). The essential clcmcnts of estoppel are divided bet(veen the estopped party and thc party

claiming estoppel. S. Dev, Land cr; GolfCo, v. S.C. Pah. Sel.v. 4((rh., 311 'S.C. 29, 33, 426 S.E.2d

748, 750 (1993). As to thc cstoppcd party, the esse(nial eletnents lire:

(2)

(-3)

conduct. anlounting to a concealment ofmaterial facts. or cxlnduct «al«ulated
to convey the impression that thc facts are otherv ise than, told inconsistent
with, thc party's subsequent assertions,.
intention or expectation that such conduct bc acted upon hy thc other party;
and
actual or constructive knowledge of the real f&tcts.

hl. As to the party claiming estoppel. the essential elcmcnts arc:

(2)
(-'l)

lack of knov ledge or lhe means ol'acquiring, (vittt rcasonablc diligence,
know ledge ol'the true I'acts;
reasonable reliance on the other party's concluct; and
a prejudicial change ln posltlon.

Id. The reliance by the party claiming estoppel must he reasonable, and it must proceed in eood

faith. ltlnsonie 7'en(pie v. Fhert, 199 S.C, 5. 17. 18 S.L'.2d 584, 589 (1942).
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The elements of judicial estoppel in South Carolina arc as folloiv:

(I) two inconsistent positions taken by thc same pariy or parties in privity wiih &me

a110 ihe1".

(2) the positions must bc taken in thc saine or rclatcd procccdings involving thc
same party or parties in priviiy &vith each oth«ri
(3) the party taking ihe position inus( have been successl'ul in mainiaininu that
position and have received so&me bene lit:,
(4) the inconsistency must be part of an inientional effort to niislead the court; and
(5) the two positions inust be totally inconsistent.

Co(bran v. J3ro«ut, 357 S.C. 210, 215—216, 592 S.E.2d 62&), 632 (2004).

SCFIlC did noi present any evidence as io these elements before the PSC, nor has it made

any sho&ving in its Appellant's brief that these elements have been mci. It would be unsuccessl'ul

if it tried to do so.

There is no indication (hat DEC voluntarily or intentionally abandoned recovery of these

costs when it sought a PDO in 2007. 'I'o thc contrary, thc order in the 2011 case provided, "j rior

ratcmaking purposes. the issuance ol'this order docs noi constitute approval of the reasonableness

or prudence of specific project development activities or rccovcrability of spccitic itcins of

costs[.]" PSC Order 2011-454 ai 17. Consistent &vith ihai order, DFC did noi seek any recovery

1'r the I ee Site until this case. The amount of recovery sought was not a surprise bccausc DL'C

had been regularly reporting its costs, including AFI)DC, since 2011,

DFC is noi seekillg ii double recovery of any of these costs. It has not recovered any of the

rc&iucstcd costs to dat«. DFC has never indicated that ii would noi seek recovery of these costs or

ihat iis recovery would be limited to that provided by the BLRA. DEC has not taken any

inconsistent positions before the PSC, nor has it conccalcd any materia! facts in any procccdings

given the permissive language of thc IILRA. There is no cvidcncc that any party was misled or

changed its position based on DLC's previous filings under ihe Ii(.RA, Instead, DFC relied on

thc pcrntissivc language of ihe III.RA and I'SC iarecedent in not seeking additional pre-

15



ELEC
TR

O
N
IC
ALLY

FILED
-2020

July
6
4:32

PM
-SC

PSC
-D

ocket#
2018-318-E

-Page
23

of30

authorizations in the period leading up to the abandonment of the project. Therefore, there is no

basis for applying the equitable concepts ot'waiver and or estoppel in this case.

('.()iN(:LL!'Sl(A

For these reasons, the Conunission's decision to allow the recovery of preconstruction

costs associated with thc Lcc 'Site must hc affirrncd.
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Dul&c L'nergy Cari&linas. I.LC
Duke Energy I'rogrcss, I.I,C
40 West Broad St., Suite 690
Cn eenvi lie. SC 29601
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I-'rani& R. Ellerbe, 111 (SC Bar No. 1866)
Robert E. Stepp (SC liar No. 5335)
Robinson Gray Stcpp r%. Latlrttc, LLC
P.O. liow 11449
Columbia, SC 29211
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Sarah P. Spruill (SC Bar No. 68337)
I laynsvvorth Sinkler Boyd. P.A.
ONE North Main Street. 2" I'loor
Ctreenvillc, SC 29601
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Thon~res S, Xlullikin (SC 13ar No. 7939)
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Attorneys for Duke I-:ncrgy Carolinas, I.I.C

July 6, 2020
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THE STATE OF SOllTH CAROLINA
In the Supreme Cond

APPL'AL Iik(351 THI.-: Pl,'BI.I('SFRVICL'(LVIiVIISSION OF SOI !TH CAROI.IVA

Public Service Commission Docket Nos. 201g-319-L'c, 2018-3 Ig-E

Duke Fnergy Carolinas. I.I.C. " Appellant-Respondent,

'I'he South Carolina OITice ol Regulatory StalT, Hasala Dharmasvardena, CMC Recycling.
Cypress Creek Renesvables, LLC, SC Departinent of Consumer Affairs, Sierra Club, South
Carolina Coastal Conservation League, South Carolina L'itergy Users Committee, South Carolina
Solar 13usincss Alliance, Inc., the South Carolina State Conlciscncc of the National Association
for thc Advanccmcnt of Colored People, I!pstatc I orcvcr, Vote Solar, and sValmart,
inc. -."""- - - - - -"" - - - - "- - - - """- - - - "". - - - - - -""""" -""""".Respondents,

of svhom

South Carolina L'ncrgy Users Coinmittcc is Respondent-Appellant.

Duke L'ncrgy Progress, LLC. Appellant,

The South Carolina Ol'lice of'Reguhitory Stall', Nui:or Steel-South Carolina Cypress Creek
Renesvables, LLC, SC Dcparttncnt of Consumer Affairs, Sierra Club, South Carolina Coastal
Conservation I.caguc, South ('.arolina Fnergy I!scrs Ciimmiuee, South Carolina Solar IIusiness
Alliance, Incorporated, The South Carolina State Conference of the National Association I'r the
Advanccn.cnt of Colored People, I!pstate Forcvcr, Vote Solar, and iValmart, Inc., "Respondents.

DFSIGNATION OF MATTER TO BE INCI.IIDI..I) IN 'I'IIE RFCORD ON AI 11:AI. OF
DUKE ENERGY CAROLIiNAS, LLC
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In addition to its previous designations ancl thc designations ol'outh Carolina Fnergy

Users Contmiuee ("SCEUC"), Duke Energy Cm.olinas, LLC ("DL'C') proposes thc following

additional matter to bc included in thc Record on Appeal:

I. SCFI;C Petition to intervene dated.lanuarv 10. 2019

2. PSC Directive granting SCEUC Petition dated January 30, 2019

3. DEC '1'ranscript as follows (including any preliled testimony within the designated

ranges):

a. 797-864

b. 2015-1, 5-6

4. DEC Exhibits as follow: 17 (Eallon Ex. I)

I certify that this designation contains no matter which is irrelevant to this appeal.
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) B tr Vo 10210u)
puty C)enerarl Counsel

Duke L'ncrgy Carolinas, I,I.C
Duke L'rrcrgy Progress, I.I.C
40 West Ltroad St.. Suite 690
Green ville, SC 29601
heather.smi thai,'dul e-ener iv com

1 rank R. L'I lcrbc, I I I (S C 13ar )V o. I g66)
Robert I . Stcpp (SC 13ar No. 5335)
Robinson (iray Stepp rk I.at)itte, I.I.C
P.O. Rox 114-'19

C )Iranbia, SC 29211
fell erbe'rirobinsoncrav corn
~t»'i ~bi *»:. *

Sarah P. Spruill (SC I3ar Yo. 611337)

Haynsworth Sinkler Royd, P,A,
OVR b orth Main Street. 2" Floor
Greenville, SC 29601
sspru i

i(.'ngtsblawfr)m.corn

'I'hornas S. Ivtullikin (SC Rar Vo. 7939)
lvful I(kin Law pirnt
130S Broad Strcct
Camden, SC 29020
tommul 1ik iio wer))mull ikinl asv.cpm

July 6, 2020

Attorneys for Duke L'ncrgy Carolinas, LLC and
Duke Lncrgy Progress, LLC
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'I HF, STATF. OF SOLJTII CAROLINA
In the Supreme Court

APPFAL FROM 'I'IIL'UBLIC SFRVI('.F COMMISSION OI'OLrl'll CAROLINA

I'ublic Service Commission Docket Nos. 2018-319-1'. 8 2018-318-F,

Duke Energy Carolinas& I.I.C" Appcl I ant-Respondent&

Thc South Carolina OITice ol Regulau&ry Stiil1; I-insula Dharmaxvardena, CHIC Recycling,
Cypress Creek Rene&sables. Ll C, SC Depa&sment ol'Consuincr AITairs, Sierra Club, South
Carolina Coastal Conservation Leag&uc, South Carolina L'ncrgy Users Committee, South Carolina
Solar Business Alliance, Inc., th» South Carolina State Cont'eri.&ice ol'he National Association
for the Advancement ol Colored I'eople& Lipstate I'orever, Vote Solar, &s&ld &&V&slmart&

Inc."" "" "" -"""""""""""""""""" -" "" """""""""""" Respondents.

o I'shorn,

South Carolina L'ncrgy IJscrs ('.ommittee is " Respondent-Appellant.

Duke Energy Progress, LLC " Appellant,

1 he South Carolina Oflice of Regulatory Staff. Kucor Stccl-South Carolin;i, ('.ypress (.'reek
Renevvables& LLC. SC Dcpamncnt of Colisultrcr Affairs, Siena Club. South Cmolina Coastal
Conservation I.cague, South C&irolina Energy Users Cominittee, South Carolina Solar Business
Alliance, Incorporated, Thc South Carolina State Confcrcncc ol the National Association Ibr tbe
Advancement of Colored Pcoplc, I.'pstatc Forcvcr& Vote Solar, and KValmart, Inc., Respondents.

PROOF OIr SBRVICR

Pursuant to the Suprenie Court's Order "Operation of the Appellate Courts During the

Cornnavirus Fmergency" dated IvIarch 20. 2020, I certify that I have served thc Initial Appcllant-

Rcspondcnt's Initial Briel'i&l'uke Fnergy Carolinas& I.I,C and the Designation of Ivtattcr to be

Included in the Record on Appeal on the I'olk&ning p;irties on this the 6th day of July 2020, by
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clcctronic mail "using the luwyer's pritnury e-mail uddress listed in (he Attorney Information

System (AIS). For attornev's &1th&titted pro i&ac vice, service on thc associated South Carolina

lawyer under this method of service shall be construed as scrvicc on thc pro hac vice attorney; if

appropriate, it is the responsibility of the associated lawyer tn provide u copy to the pro huc vice

attnmey." A copy of the email transmitting thc docuntcnts is attached. Scrvicc has bccn made on

the llolh&wing (us indicated):

.Ieffery M. Kelsnn (via email only)

.lenny R. Pittman (via email only)
C. Lessie IIammonds (via email only)
Andrew k1. 13atcman (via cn&ail only)
Alexander &V. Knt&v les (viu email only)
Christopher M. 11uber (viu email only)
Office of Regulatory Staf1
1401 Main Street, Suite 900
Columbia& SC 29201
nelson/i'&,ors.sc. ov
&ittman'a~ors.sc.uov

Ihu&nmm&d&vt&lors.sc. uov
abateman.n!ors.sc. &ov

aknovvles.a!nrs.sc, &nv

&Vallace K. Lightscy (via email only)
&Vychc, P.A.
200 Fust Cu&nperdown XVuy

(ireenvi lie, SC 29601-2972
&vlizhtxe a)wvche.corn
At tonteys for The South Carolina Off&cc of
Regulatory Staff

L. Rebecca Dover (via email only)
Carolyn ()rube-Lybarker (via email only)
SC Department ol'Cnnsumer Affairs
P.O. 13ox 5757
Columbia, SC 29250
bd»ver&r&.:.xccnnsumer.uov
clvhurker ti!sccnnsumer.«ov
Attorneys llor SC Department nf Consun&er
A ITuirs

Richard L. &&Vhitt (via email only)
XVhitt Lavv 1:irrn, LLC
401 'Vcstcrn Lane, Suite L'nno,S('. 29063
richard ri'rlvvhitt.iuw
Attnrncys for Cypress Crcck Rctlcwablcs,
Ll.('. und S,C. Solar Ptusiness Alliance, Inc.

Scott Elliott (via email only)
F.lliott 8: L'lliott, P.A.
1508 Lady Street
Columbia, SC 29201
selliott&'rYclliottlavv.us
Attornc) s lor S.C. Fnergy 1lsers Cnmn&ittee

I-lasala l)harn&uvvardena (via I;.S. Mail)
145 Cnchran Road. Unit 4
Clemson, SC 29631

P

Alexander (k Shissias (viu email only)
'I'he Shissius L&nv Firn&, LLC
1727 Hampton Street
Columbia, SC 29201
uiex&rt&slits st aslavvf trtn.co&11

Attorneys for CMC Rccycling
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Bess J. DuRant (via email only)
Sowcll &k DuRant. LLC
1325 Park Street, Suite 100
Columbia, SC 29201
bdurantffasowclldurant.corn
I haclcus 13. Cullcy
1911 L'phcsus(.'hurch Road
Chapel Hill. VC 27517
thud~a&v otesolar.ora
Attornevs for Vote Solar

Carrie H. Grundmunn
Stephanie Ll. Eaton (via email only)
Spilman Thomas k Battle, PLI.('.
110 Oakwood Drive, Suite 500
%'inston-Salem, NC 27103
c rundmannSs1ilmanlaw.com
seaton,ri s ilmanlaw.corn
Derick P. 1VIIIiamsoft
Spihnan Thomas 2 Battle& I'L('100

Rent Creek Blvd., Suite 101
Mechanicsburg. PA 17050
dwilliamson a. s ilfnanlaw.com
Attorneys Ior tValmart, Inc.

James Blanding Ilolman IV (via email only)
Sotlthcrfl Lnvfroflfncfital Law Ccntcf'uite

200
525 East Bny Street
Charleston. SC 29403
bholmanra,sclcsc.ore
David I.. Ncal
Gudrun Elise Thompson
Southern Fnvironmental I.aw Center
601 &Vest Rosemary Street, Unit 220
Chapel Hill. VC 27516-2356
&thorn son:a selcnc.or &

d»
S S.&:. C .t I Cs r fukhu

League, Upstate Forever, and the South
Carolina State Cont'erence ol'he Natiffnal
Assffciatif!n I'or the Adv aftcement
ol'Colored People

Robert ('fuild (via email only)
314 Pall %dali St.
Columbia, SC 29201
bauild ff!minds rinz.corn
Bridget M. I.ee
50 F Street. VI'rV& Floor 8

AVashingtnf1, DC 20001
brid &et.lee:a'sierr&fclub.or *

Attorneys for thc Sierra Club

Flaynsworth Sinkler Boyd, P.A.
P.O. Box 2048
Greenvillc, SC 29602
864.240.3223


